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The  pe t l t i one r ' t akes  th i s  appea l  f ron r  an  asseosmen t  f o r

nher i tance tax r r i t t re  araounr  of  $10, i22.7s. ! /  The tax wae

atd by the pet i t loner  on Apr t l  29,  L916,  cnd a c la |n for

efund r+as denled on Hay 10,  L976.  l te  a l leges ag rerror  the

rct  that  the Deparcment  of  F lnance 'and Revenue lnc ludecl  the

:m o f  $277 ,332 .30  l n  the  Escace  o f  Rose  } t l l l e r .

The Courc has Jur ledtc t lon to  hear  th ls  appeal  pureuant

o  D .  C .  Code  L973 ,  $$ l f -1201 ,  LL -L202  and  /+7 -2403 .

I

The Courc f lnd6 the facEe ln  th ts  case as fo l lows:

he pet l t loner ,  an aecorney,  roarr led Rose Mi l ler  on Septernber  ?,

928. l i le practlce wao more or lese l lrnlced to landl-ord-

enan t  and  rea l  es ta te  l aw .  I n  che  La te  1960 ts  he  had  depoo t ted

/  :ne petLcLonc;11 I  ' r r :c l- l - l lacan preci i t l -oner ln i i r :  Lr: : , jLorcl-
onant  Cour t ,  d lcd  on  i {overn l :e ;  ZS,  L976,  a f  te r -  ; . : :  p r : i_ . ; : lon
aa f  11cd.  i i l s  < iaug l r te rs ,  Lu th  f  .  i j i o r . rm and Anr  s .  ias i :o ; : i y ,
ave  been appo in ted  ac  co-adn in ls i ra t r { -cec  o f  t i : :  l : ta to  e f
e rman Ml l le r .  T i rcy  have bcen s . . rbsE icu ted  as  pa : - - tkn  r : i ih  t i l :
onsenc  o f  the  DJ.s r r i cc .  io r  t ; : c  pu ;posec  o f  t i r i . s  o . r in i .o : r  a ; td
r d e r ,  t h e  c o u r c  w i l l  r e f e r  t o  i i e r m a n  M t l l c r  a o  t h e  p o t ! . t i o n e r .
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app rox l rna tc l y  $545 ,000  i n  fo r t y *Ewo  sav ings  accoun ts  i nc lud ing

accounts locaced in  che Di -scr icc of  Columbla area and che

scace  o f  ca l t f o rn la .  The  accounEo  cons i s ted  so l cLy  o f  moneya

earned by the petit f-orter and che account-s r^rere i-n hJ.s nanre alone.

rn  che  l ace  1960 ' s ,  Ehc  peE iu ione r  was  i r i  c l ec l i n ing  hea l th  and

he decided to  p lace a l l  o f  che above accounts ln  the namee of
z/t 'Hernran Mlr ler  or  Rose Ml l ler t ' .  The pecic loner  test l f led

that  he ,d ! .dnr t  wanL Eo be ln  che posl t l -on where.  she would be

saddled wlth the payrneuts of my bi l ls and ruy doctors ulue,,. 
l /

(Dep.  6. )  He had f io  wl l l  ar  rhe r l re  he r ransferred the

accounts from his nane to the jofurt names of hlmself and hle

wl fe ,  The pet l t loner  test i f led chat  he made the t ransfere

. '6ecause of his decltning healch rvhlch era6 gctt ing progresslvely

$roroe. Rose Mll ler rras unemployed at that Elre and thsre Le

no evidence cl)at she had any other source of lncome other than

the  pe r l t t one r .

Rose Ml l ler  d led on May 30,  1971.

and Revenue lncludecl one-half 'of the

The Deparccent of Flnance

amounEe ln Che Joint bank

Z/ Unforcunatcl-y ! lre lnfornatlon csncer:ntng t l l :  accounts,
includlng t l le prccise lcnguage used on t ire accouni ccrcio,
!s not knc'rn to t i ' r i-c couri.  rc rsas suggested to coungoi that
clcher or both mtght rr lsh to cuppLe:nent the rccord by cupply!.n3
ihat  l -n fonaat ion,  hcnn 'ever ,  a fEer  conslder ing t t rc  CourcrE cosrmcnt6,
boih cLcjcs advlscd the court thac they preferreci Eo scand on
the  p resan t  reco rd .

2/  T 'he pet l t laner  d ied pr lor  Eo the t r la l  r -n .cr - l le  cnoe buc
teg- t i f led by way of  a  deposlc ion raken on I ' iay 13,  i976,  A i l
re ferences to  dcposLr ton ln  the opin lon refor  to  that  dopoolc lor r
o f  che  pec l t l one r .
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accounts as Rose M11.1er's properEy ln compuElng Ehe amount due

for the Lnherltance Cax. The petlt loner f l led a proteat al leglng

chaC he had only placed the accounca ln both naurcs aa a ea.Cter

of convenlence and that he never lncended co create a Jolnc

tenancy or a tenency.by the enclrety. The Department :reJected

hls'clalm and he paid the tax and f l led for a refund. tte appealed

Co Ehle Court when hlo re{uest for a refund wae dented.

In hle depoott lon token ln l lay, L976, rhe p€tlt loner

teetlf led that he nevor lntended to creste a Jolnt Cenancy or

a tenancy by the e$tlrety. He algo staccd chac he wa8 not

fanll lar wlth €Btate 1aw or tax law buE wae famll lar wlth that

ltne of cases holdlnglthat when I person dapoelta hle l lsney tn

an account ln the ndmo of hlmself and another, thero to o

presunptlon that the no,ney was ploced ln che nsroe of thc second

perCy only for tha convenlence of the flrst party and thst no

glft  waa lr ia".,dud.9/

The funds tn tho eccounB were depoelced by the peSltlonor;

Roee l{lIler roede no contrlbutlon. The petltlonsr oalntalned

a separate con@rcfal account for hle practlce. He cmrtLnued

to hold tho paooboolto aftor the tranefcr of the accounco to tho

Jotnt nsnsc o( h{r"aol.f  and hls }r l fc anci teettf led that hto ulfe

dld not, knoo wotro tlro eccotmts wers locatsd. llr f-trrthor tesclf!-ed

Ll srt lfq-g_c.t v. i$.:l:, 10c U.s.
374 (L957); .1;I-r.g v. j,:!1i.:, i00 U.s.
652 (1957);  Murrny v.  9! ! !5!3,  91 U.S.
Le4 tLesz),

App .  D .C .  2C5"  2 t t t+  t . 2< i
App .  D .C .  37L ,  246  F .2d

App .  D .  C .  30 ,  197  F .Zd
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that when he set up the accouncs tn che names of rtHeraan Ml1ler

or  Rose Ml l ler r ' ,  he del lberate ly  uaed Ehe word *orr r  raEher  chan
2/rrandil  to negate the tdea that he r{as establlshlng a Jotnt terurncy.

I I

The lnherlEanco tax le lmpoaed pursuanc to D, C, Code L973,

047-1601 whtch provldee tn part chat the rax shsll  be imposed

on:

(a) ALi rcal propcrty and tanglble and in-
tan5trblc personaL proporty, or any interect tharcin,
tr,:vtrng lts tc:iable cltua ln tl:e Discrict of Coiu::bla
cranofcrrecl fron €ny pcrson who may dic sci-sed o;
pooccsscd chc?eof , oi.gher by r.: i11 or by trclc o: b; '
r iSht of eunrtvorohlp * * * shall  be subJect to tho
taX* * r t *

D. C. Code L973, 547-1602 prwldoo ln part thos:

The ta:(ablo port ion of reatr oi paraonal prclsrty Ll:Ld
Jotntly or by che enclrct lce ghall  bc de';e:aln:o i :y
di.vldtng the valuc of tire eneire proporty b;r the nunber
of poroone ln whose Jotnt nar;ea Lt wae hcl<!.

The pctlgloner arguea that no port lon of tb: fundc ln the'

forcy-two aavtngs accotrnts {.o oubJoct to the lnhcritcnco Cax

beceuso hc never govs or i.nEendecl to glve Roso iiillcr any

Lnieregt or rtghC to ohare Ln thoso accounts encj bcccuge ho

ncvcr tntoncicci ti:at ohc siroui.d havo o righe of ouwivorch:ip.

lllo argutrnt la oinpiy tlrat once ht fot::rd h{r:;cil in lii. hcaltir

{n t i le Lato L950fo, ire c:roiy plcccd t l le accountg in t l :oi.r

jolnt nam3o {n o:cdor t i lot i ioeo l l i l ler would noc ba ttoati<iLed

t/ I t  lo unfor|unoto t ient t ire
atot -  concern lng the occountg.

' t  
.

Court doee not hruo co:io 4nfo:ea-
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e r l t h  t he  paymen t r r  o f  h t s  b t l l e  and  h l s  docco rs  b l l l a .  (Dep .  6 . )

He furEher contende thac the transfer frorn his sole name co

thel r  Jo inc names were not  in tended as a bequest ,  or  to  cr€aEe

a  Erus t ,  88  I  con t rac t  o r  as  a  g l f c .  He  asse rcs ,  as  l s  l nd l caued

,  abqve,  that  the Eransfer  r las merely  for  h ls  convenience.

The Dletr lct argues t irat the evidence supports I f tnding

that Lhe petlt loner lntended to make and dtd ln fact make a

glft  to Rose !1111er. In an alternatlve argtrment, the Dlatr ict

concends that t,he CourE neecl only look to Sectton 47-1602 whtch

deterri l lnee the tax4ble port ion on rhe basls of 1egal t1cle only

and that  s lnce Rose Ml i ler  he ld legal  t lc le  !n  the.accornta,

that factor alone al lons the Dlscrlcc to impose the lnherttance

tax.

I I I

Before d lscuselng whethcr  che t ransfers const l tu ted g l f te ,

or  Ln l1eu ' thereof ,  whether  the Cour t  need only  look to  the

statute to declde the lssue nor"r pendlng, a few cmlments are

necessary concernlng whecher the transfers amsunted to bequests,

created truste, or contracts between Herman and Rose Mll ler.

The vartoug account cardB are not before Ehe Court but

lt  geems loglcal Eo conclude Ehat none of the carde elgnect by

l lerman and Roee Mll ler are ln confornlcy wlth che ststute of

t { l l l a .  sce  D .  c .  code  L973 ,  $18 -s01  e r  ngq ,  Ne i . rhe r  g lde '  co

th le d lepute has made any such content lo . , r l  accord lngly ,  tho

Cransfers d ld  not  amount  Eo bequests.  Fgl ray v .  gec jedan,

91  U :S ,  App .  D .O ,  3  ,  4L ,  197  F .Zd  Lg+ ,Ln  eg i lZ ) .  I n  any  € l renc ,
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the queet lon of  e .  bequest  ls  noc a real  lgsue !n  Chls  casc e ince

Rose  M l l l e r  p redeceased  the  pe t i c l one r .

L ikewise,  Ehere can be no va l ld  argumenE rhac Ehe t ransfers

somehor+r resulced frorn concraccu.'r1 obllgatlons. There ,*y hlrru

been conEracts  between che Mi l lers  and the var lo t rg banks but

there la  no shorv lng of  any conLracts  beEv:een the Ml l lers  them-

selves.  r tThcre vras no conslderaEion expressed,  and none wag

p leaded  o r  p roved ' r .  91  U .S .  App .  D .C .  a r  41 ,  Lg7  F .2d  a r  Lg7 .

Thus,  Ehere uerc no coutracta.

Flnally, slncq ttre Court cloee not have the bank cards

befora 1t, there ls certalnly no grounds upon which the Court

can hold that  Cnrsts  r rere creaEed,  Wl fhorr t  the benef lC of

the lnetruments establiahlng the Jolnt accounts and the larrguage

ueed Ehereon, atry suggcetlon that tnrste have been created rmrst

be  reJec ted  ou t ,  o f  hand .  9 l  U .S ,  App .  D .C .  a r  4 l -43 ,  197  F .2d

ar L97-L99'

Thus the Dlstrtct may prevall  only l f  chere wa6 a valld

g l fc  or  based upon the language of  the Btsrure l rse i f  wf . thout

resorc to the norrpsl preaumptlonc or general lew regardtng tha

creaClon of  a  Jo lnc ten8ncy.

IV

Tho lorp 1n thle Jurledicclon le rhaL rhe fact that t lro

peroons eetabllsh a joint bank account where only oae hao

prwlded che funde doee not  escabl ish a surwlvorohip j .ncsrost

l n  t he  o t t re r .  t r n l r l o .  v .  Im3r i * ,  IOO U .S .  App .  D .C .  37L ,246

F .2d '652  (L957) ; .  ? i ronpsoq  v ,  ?hs i l p : : ; on ,  100  U .S .  App . .  D .C .  ZO5
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The petlEloner apparenEty had always roalntalned the bank

accounts ln hls name only although he had been marrled for

43 years at  che t l tnc h ls  wl fe  d icd.  l le  a lso malnta lned aE.  least

onb aeparace checklng accounc as hls commerclal account. Hle

heal th  began co fa t l  ln  the laEe 1960's  and Lc wae at  thac t lne

thaC he t ransferred a l l  forcy-gwo sav lngs accounta to  the Jo lnt

names.of  h lmsel f  and h ls  wl fe .  He tesc l f led t tn t  he dtd eo for

conventence only but hls testlmony unrsE be taken as eooerchat

eel f -serv lng s tnce h ls  test imony was g lven af ter  the fact ;

after the death of Roee Mtl ler. The faccs in the. sbovs clted .

caees are dlstfrg;.rh"b1e fron those ln thle case.

In Thonloon, Grace Thompson was taken 111 and traneferred

the sum of $Sr500 frm an accorrnt ln her name alone to o Jolnt

accoun! ln che nems of herself and hcr brocher Lor{n. Uufor-

tunaccly, the appellate court d1d not reclte the port lnent facte

but  they dtd note chat  r r [o ]n the ev ldence,  the concLuslon 1g

lnescapabi.e that ths account wae creacedtt for the ueo and

benefLt of Grace since she was unablo to slgn checka or to take

other actlon wlth respect to her account. That cqrrt also noted

thac a bank had urged cho court to reexamlne lts pr{or holdtng

ln l iurrav v. Gnd::dr4, ! ! .P53. The court thon noted that: r 'reex-

aulnotlon roould svat1 notirLng here: even Lf we otexEed wlth

the 6rreeumptlorr urgad upon uB [favorlng tho crocCLoo of a JolnC

tenancyJ, tt  r^rould be rebutCod by ttre tesELnonyf' .  ( l 'BtEer f-n

b rackece  t h l s  Cou r . t t s . )  100  U .S .  App .  D .C .  a r  2E6 ,  244  F .2d

at 575. The facla ln Thonpeon favored a f l .nci l-n6 clrat t l io acco'uot

was establtetred for the conveni.ence of che pcrsorn cqrtrLbueln3
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The petlt loner apparently had alrrays roalntalned the bank

accounts ln his name only although he had been marrled for

43 years aC che t inre h ls  wi fe  d icd.  l le  a lso mainta lned at .  leaet

one Beparate checklng account as hls commercial account. Hls

heal th  began co fa tL ln  the lace 1960's  and ic  wae ar  thac t fne

that  he t ransferred a l l  for ty-Ewo aavlnge accounte to  the Jo lnt

namee.of  h lmsel f  and h ls  wl fe .  He tesc i f led cFEc he dLd so for

conventence only but ttle testlmony rmsE be taken as eomer*rhat

self-8e::vlng stnce hls testlmony lras glven afier the fact;

after the death o€ Roee }. l t l ler. The facts ln rhe. sbovo ctted...

caees are distfrg,rLrn"ble fron those ln thte ca8e.

In Thompcon, Grace Thompson was taken 111, and tranaferr€d

the sum of $51500 frm &n accounc ln her name al.one to o Jolnt

account ln the none of heroelf and hor brocher Lortn. Uufor-

tunaCely, the appellate coutE d1d not reclte Ehe porclnent facts

but  they dtd no8e Chat  r ' [o ]n the ev ldence,  the concluglon ls

lnescapable that ths account erae createdrt for the uso and

beneflt  of Grace elnce she was unabls to slgn checks or to take

other actlon wtth respect to her account. That cqrrt a1o9 noted

thac a bank had urged cho court Co reexamlne lts prtor holdlng

tn l iurr,r l  v. .Gndgdln, ! l1E!. The court thon noced that: I ' reex-

anlnstlon roould avadi, nothlng here: even Lf se Btsrted wlth

Ehe grreeucopttorr urged upon us [favortng th€ creacioo of a Jolnc

tenancyJ ,  l t  would be rebut tod by the tesE{monyrr .  ( }hctcr  Ln

b rackecs  t h l s  Cou r ' c ' s . )  100  U .S .  . t pp .  D .C .  c t  236 ,  24 {+  F . zd

at 375. The facle tn Thonpeon favored a ftrncif-ng thst tho accognt

was egtabltetred for che convenience of che pcrson cs,atrLbucln3
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che fund and the court foun<l chat che evl.dence was Btrong enough

to even overcome a conErary presunption. ThomEFon therefore

g i ves  1 i c t1e  ass l s tance  l n  dec id ing  th l s  case .

ln  Imir le ,  the facts  ln  suppor t  o f  a  hold lng that  the

Jolnt  account  eras created so le1y for  Ehe convenlence of  the

contr ibutor  loere a lso s t rong.  John ImirLe was an at torney

'  who marr led and shor t ly  Ehereaf ter  t ransferred three of  h ls

exlatlng corunerclal accounts to che Jolnt names of hlmself

and hte wlfe. Thoee accqunts had been malntalned for hla 
/

buslnesa. When ne if"a hls wlfe wichdrew the funde and ,

ted them fn i".  @rn accounE. The court noted that ahede pos I

dld not testl fy that her husband stated chat he would Bl..rg

I her tho funds remainlng ln the event of hle deoth. Arrghor-

. more, no smal1 factor ln the declelon agoinot the wtfs Lroo the

fact that to award the money to her may have fnracrated the

leglc{ 'qace'clalme whlch credltors ruay have had ofl  che cotamrclal

accouncS.

The teadlng caee ln thls JurladlcELon Le blurrov v. Ga<Ieden,

6upEa.  Agaln,  thst  case te  d le t lngutshable on l ts  facte.  There,

lfre. yiurroy lras narrled but eetabLlshed a Jolnt accotmt wleh

her  c isccr  Vel lmar  Ga<isden.  Tegclmony ln t roduced sc tho . t r la l

lndlcate<i thac shc d1d not lrant her husbend to recelve the

'. money but rather wanted Ehe money co be dlvlcjed among hor sLecors.

She thorefore t ransferred her  funds to  the Jo lnt  nanes of  t rerse l f

and ono of  her  s lgc€rs.  the cour t  found that  the t ronefor  r l ld

noc consEl tu te q Present  g l fu  to  Hs.  Gadsden and t tuc Eho pt r rpor ted
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g l f E  w a s  t o  c a k e  e f f e c t  o n l v  u p o n  M b s . .  M u r r a y r s  d e a t h .  B a s e d

upon those fac ts ,  the  courc  decreed t ,ha t  there  vuas  no  g i f  f

and thaE the  moneys  shou ld  be  awarded to  the  es ta t ,e .

rn  each o f  the  above casea t i re . re  was s t rong ev ldence thac  i
l

the concr ibutors ml ly  t ransferred the funds for  h is  or  her  :

convenlence. rn Thompson the cransfer of che ftrnd ln one 
,

account  ln  the amounL of  $Sr500 was made becaus;e the cransferor  i

cou1dno tw r l ' t ehe rchecke . I n9adsden , t he t rans fe r r r asEadg

1n l . l euo fa r ' l i 1 l . . t he rewasc1ea r1ynog l f c , l qp raesen t {

I n Im1 . r t e ' acou r t . seek l . n8Eoavo1dan1ne rqu1 tab1e regu lE

the transferrlng of a corunercial account to the wlfe of a

deceaeed lawyer - found EhaE the atcorney dld not intend chat

the wlfe have a rt6ht of r:unrlvorshtp. ,

The petlt loner here cou1d. clearly heve transferred eome I
j

moneys or accounts to the Jotnt name of hlmseLf and hte wlfe

to a l low her  to  pay h le rnedtcaL or  doctor  b l l ls  wl thout  hav lng 
'

t ransferred a l l  for ty- two accountB to the l r  Jotnc nacces.

Iqdeed,  l t  appeare that  he had over  $200,000 Ln banh accounta

ln the I ' tetropoll tan WeshlngCon, D. C. area alone. t lo"rever,

the pet lc loner  t raneferred not  ou ly  thooe accounto but  a l l  o f

hfe perscra l  sav l -nge accounts to  Rose M{ l ler ,  inc lud lng thoae

accounts located ln Call fornta. Tire fecc that he irsnaferred

al l .  o f  h le  personal  accounco,  aB oppoecd co h is  con=ercLal

accounts,  Buppor ts  the ar8ument  chac he lncendeci  to  n.n l te  a 6 l fc ,

tn  prnesent l ,  Eo h ls  wl fo .  Thoro $cEe no nore t l ' ran Chr@e accouncs

oach lnvolved tr i  lhcnpron, inj. : i :  anci l iurray es opposeci co tha

forCy-two accounts lnvolveci !n ci. iLo ca6c.
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Asecond facuo r l s t - ho tE l repec l t l one rd idno tE ran8 fe r

a l l  o f  h ls  accounEs to h is  r . r i fe 's  name;  the corr rnercLal  accounta 
l

r ema1ned1nh1snamea1one . I ' f o reove r ,wh1 ' l ehe te8 t1 f l ed tha t
. :

he was 111,  there ls  no cv idence thag h ls  i l  lness eo lncapacl taced :
h1 roEha thecou1dno t t akeca reo fh1sowr ta f f a l . r s .Fo rexamp1e ,

there ts  no ev idence ln  th i .e  record that  he was hoepLta l lzed l

or handlcaped for any period of clmc. He apparently aaw uo need 
.

to have hls srl fe handle hr.s comnerclar accouncs.
. ;

I t  is elgnlf lcant that ar the t ine he made these transfere ,

he d id not  have a ry l l l .  He test l f ted that  he was faml l lar  wt th

che holdings ln the above ca'ea thcrefore he knew that he could

not rnake a valld tegtamcntar-y Eransfer to hls wtfe by nrerely

transferrlng the funde to a Jolnt account unl.ess he aleo lncenddd

co make a gt f t  Ln praesent l .  F lna l ly ,  wl th  resnect  to  the

abaence of  a  w111,  he teat t f ted that  r ' i f  someth ing would have

happonedco@f1 rs t I cou1dhaveEakenca reo f1 tbya

cesta@ncary paperr ' .  (Dep.  g, )  Thls  lnd lcates an {ntent lon

to prorlde for hls wlfe in the evenc of an lncapacltat ing t l lneae

or death, but the only actlon he took was to transfer the forty-

two bank accounco. Had he been lncapacltated or ci led ln 1970 ,

the only funde avallable to Rose Mll ler would have been Ln the

for ty- two bank sccounts.

Thla ls  not  the csee of  I  t ransfer  o f  a  s lng le bank dccounc

6C a ClEg when the t ransferor  could noc mana8e hto af fa t ra;

nor ts l t '  a tranefer of a conuin<rrclal account to hie rolfe. .rc

ls  t le  t rcnsfe.of  ar r  o f  h is  personal  noncoarmercta l  accounts
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to h ls  wi fe .  Such a cran6fer  seems ccns{sLenE wlEh the re la t lon-

sh ip  o f  husband  and  wL fe .  c f  . :  I ' r a the r  v .  I I i 1 l ,  sup ra .

The pet l t loner  tesc i f ied thac hts  wl fe  c l ld  not  knorv hon

rulny accounts he had, where they were locatcd or hosr m,:ch was

;  ln  any one accounc.  Thesc facEs scr ike the cot r r t  as belng
I

inconslsEent wlch the argur'ent thaE he had Lransferred che
;
:  accounts to  the l r  Jo inu names merely  so thac she would be able

to pay and take care of hrs bl lr.s, Apparently, except foa

elgntng the accounE.cards,  she knew 1 i t t le  abouC the accotrnte.

There 1s no evldenge that the petlt toner Eook any steps to

prepare her for the eventuall ty of the payment of hls btus.

Addt t lonal ly ,  these facts  do not  suggest  any urgency that  the

accounts be rea<i l ly  avat lab le to  her  for  the pet l tLonerre

convenLence.

Flnal ly ,  the t ranefers rook p loce ln  the lace 1960re-

The petitLonerte r l fe dlecl in 197L but there is no evidence

thst ln the lnterlm porlod he took eny acLlon to reclafun any

account or to nake a w1ll

Af ter  welghing a l l  o f  the evtdencc ln  th ls  cage,  and af ter

due constdoratLon of the auchori i i .se cited by che petLtlonor,

thta courc f lnde as a facc anci coaclude B aa a raactor of lap

thaE dre '  pct l t loneE oade a g l fc ,  in  t :c :sentr - ,  to  h ia  cr l fo  of

che {-unds ln the forcy-two banlc accounts anci chac oc the cf_se

he a leo tncended that  she have a r tght  o f  survrvorohlp.
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I.thl le the abcyve is dlspos ir ive

argunEnt presenced on behalf of the

coEunenc.

of  ch is  case,  the a lcernar ive

Distr lcE deser-ves soxoe.

The DleCr lc t  argues chaE nocwl- thstanding the l lne of  cases

deecrlbed ln Part v, jgplg, the assessrenE ls proper because

the pet l t loner  d ld  ln  fact  crsnsfer  the accotmtg to  the Jo lnt

naaes of h&nself and hls wtfe. rt  contends that that facr

atandlng alone is suff iclent to sustaln the lnherltance t,ax

slnce the fr language of the statuEe determines the caxable

. port lon on the basLo of legal t lclet ' .  UcK{nFev v. Dtstr ict of

_Co lugb la ,  112  U .S .  App .  D .C .  L32 ,  133 ,  300  F .Zd  724 ,  7ZS

(1962) .  The re ,  t he  cou r t  wenr  on  to  sca re :

IC [ the s tatutcJ rnakes no except{oa,  even where
the sunrlvlng jolnf Eonant has furnlshed the
conslderatlou for the purchase of che prop€rcy,
has control led l t ,  and has enjoyed the lncore
theref roro dur lng rhc decedcntrs  l i fec ime.
( l facter  tn  brackore th le  Cour t ro. )

The court aleo notsd t,hat congrese chose not to ndopt the eame

uathod for taxtng ouch propercy under Dtstr lct of colunbla law

aa was ueod undor  tho Federa l  Eetate Tax.  Tho federa l  t6x ie

dstomlned on tho bcolo of orrglnal ornrerstrf.p or the conoLdora-

tlon suppll,od 1n ccqui.rlng the propcrty. The couri founci tha

dlot lncc lon bocwoon ch€ Ewo scatutes to  be c le lLberato.  u .s .

rFp.  D.  C,  a t  134,  E,?d ac 726 l t : l i fu :n :v  reprcsenta tho onl : r

Pronouncement  by an appel la te cour t  on th ls  eubJect .  Dj . : t : : ic t  o f

co l .umbla y .  Rlqss idar l0na1 Banrs,  335 A.2d 238,  24L n 4 (D.c.  App.

L975) .  As euch,  - l t  1s conLro l i tng in  th is  caoe.  Bc i ' i : rn  v .
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Un i t ed  S ta tes - ,  365  A . zd  64  (D .c .  App .  L976 ) ,

The petit loner argues Chat } lcKimnng( cloes noE, go as far ag

the Dlgt r icc  suggests s lnce i .n  McKirmrrcy a jo l -n t  cenancy waa

lntended and creaCed r . rh l le  th is  pet l t loner  denies l re  ever  
:

ln tended such a resul t .  The per iE loner  in  McKlruncv purchaeed

ehares of  s tock and regis terer l  thcm JoinEly  tn  the nameg of

hersel f  and the decedcnt  wl rh a r lght  o f  surv lvorshlp.  The

trlal courc found that the prrrpose for reglsterlng the shares

ln thetr Jotnc nam€s. rrras to trassure that the decedent aa

surylvor would recelve the shares tf petl t loner predeceased

her " .  112  U .S .  App ,  D .C .  a t  133 ,  300  f . 2d  a t  725 .  pe r l t Loner

argues thar l{cKkin: 'r ls dieClngulohable fron the lnctent caoe.

Thla Court dleagreee wlth Chat reaeonlng. The Cotrrt hoo already

found Chat the preaent pet, l tLoner lntended Eo make a gtfE ln

praesent l  wlch a r lghc of  ourv lvorahlp.  Thue,  ch{o caoe ls

consLstent  wl th  Che pr tor  canes and l fcKinrmey.  I t  l -s  a leo noted

that the llci(ln:m:v opinton r,ras wrlccCIn by the sacac ju<ige ilho

authored the oplnlona ln ihonr;.rson and inir-!-c. In facc llcl(in::ev

c l tae  Im1rLe .  112  U.S ,  App ,  D .c .  a r  L%,300  f .  2d  a t  726

D.3 .

The, Dle8rict i-a corrcct in orguing that t i-rc Court f .n l lc. i i i : : :v

appoared co intcrprec che stotuic oo oB to rcquire the poy;:nt

o f  t hc  tox  so le i j ' on  rhe  bas i s  o f  1o6a i  t l t i e ;  ho i revc r ,  sLnco

th le Courc hae a l reac iy  d ispoced of  the case 1n e nanner  con6togcnt

wlth Murrrj I ,  Inlr le and trc.::rsoir, ic neod nog edcireso thot

prec lae 1rr 'eue.  '
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T h e  b u r d e n  o f  p r o o f  w a s  u p o n  t h c  p e t i t i o n e r . See Petr.rorEh

Pharmacv .  _ Inc .  v .  D i sEr i c t  o f  _Co . lumb ia ,  335  A .zd  256  (D .C .  App .

L975) .  S lnce the pet tc ioner  has fa i led to  carry  t .hat  burden

t t  fo l loree Chat  Judgment  nrLrsf  nou be entered for  the Dls t r lc t .

In vl.ew of rhe abovc this Court w111 cnter Judgment ln

favor of the Dlstr lct dlsmlselng thls elaim for refund,

ORDER

It le hereby -

ORDERED thac pet l tLoner te nppeal  ls  denied,  and Lt  le

furcher

ORDERED th.at  eh io ca6e te d lsn lssed wl th  preJudice.

Daced :  Nove rnb@t  /  , L977

Judge
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